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 IN THE COURT OF SESSIONS JUDGE::::::::::::::::NALBARI 

 

Criminal Appeal Case No : 1/16 

 

  From the order dated 05/12/2015 passed by 

JMFC, Tihu in G.R. Case No: 49/14 u/s- 447/506 IPC. 

 

Present :  S. Begum 

   Sessions Judge, 

   Nalbari.    

 

 

   Mrs. Ajita Barman  

   W/o- Sri Sarat Barman 

   Rajnagar, Ward No. 11, Nalbari Town 

   PO - Nalbari 

   PS & Dist – Nalbari (Assam) 

     …........... Appellant / Accused.     

 

    - VS - 

 

   State of Assam  

     …............. Respondent. 

 

This appeal petition having been finally heard on 22/03/2018 in 

presence of: 

 

Advocate for the Appellant  : Abdul Mazid 

Advocate for the Respondent : Learned PP, Nalbari 
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Date of hearing   : 22/03/2018 

Date of Judgment   : 19/04/2018 

 

J U D G M E N T 

 

1.  The instant appeal has preferred by Ajita Barman 

u/s- 374(3)(a) CrPC challenging the judgment and order dated 

05/12/2015 passed by D.K. Kalita, JMFC Tihu in connection 

with GR Case No. 49/14 u/s- 447/506 IPC  whereby the learned 

Magistrate convicted the accused/ appellant u/s- 447/506 IPC 

and sentenced him to pay fine of Rs. 300/- i/d S/I for 7 days for 

committing offence u/s- 447 IPC and fine of Rs. 1000/- i/d S/I 

for 15 days for committing offence u/s- 506 IPC. 

2.  The gist of the prosecution case which is narrated 

in the FIR lodged by one Kumud Barman is that one Sri Sarat 

Barman who is the president of No.43 Nambarbhag village 

misappropriated the old age pension money of Daiba Barman 

who is the grandmother of the informant by issuing death 

certificate in the name of his grandmother though the 

grandmother was alive. In this regard the informant lodged a 

case of misappropriation of money against the said Sarat 
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Barman who is the husband of accused Ajita Barman. It is 

alleged that for filing the case of misappropriation against Sarat 

Barman, accused Ajita Barman who is the wife of Sarat Barman 

on 08/07/2014 at about 6:00 AM standing at the threshold of the 

house of his grandmother directed him to withdraw the case 

and threatened him with dire consequences if the said case is 

not withdrawn. It is also alleged that the accused Ajita Barman 

also introduced herself as the sister of minister Chandra Mohan 

Patowary and threatened the informant that she would remove 

the shop of the informant which is situated at Gobaradol. It is 

alleged that the lives of the informant and his grandmother were 

at stake at the hand of the accused.  

3.  On the strength of the ejahar, Tihu PS Case No. 

49/14 u/s- 447/506 IPC has been registered and police started 

investigation and after completion of investigation charge sheet 

was submitted by the I/O against accused Ajita Barman u/s- 

447/506 IPC. 

4.  While the accused entered into her appearance, 

particulars of offences u/s- 447/506 has been explained to the 

accused to which she pleaded not guilty and claimed to be 



4 of 15 

 

tried. Prosecution examined 6 witnesses to bring home the 

charges against the accused. At the conclusion of the trial the 

learned Magistrate convicted the accused u/s- 447/506 IPC and  

sentenced her as mentioned above. 

5.  Being aggrieved with the said judgment and order 

of conviction passed by the learned trial court, the present 

appeal has been preferred by the appellant Ajita Barman. It is 

submitted that the learned trial court without appreciating the 

evidence on record in its proper perspective convicted the 

accused erroneously. It is further submitted that the impugned 

judgment and order is not based on the materials on record and 

liable to set aside. It is also submitted that though the 

independent witnesses examined by the prosecution did not 

support the prosecution case yet the learned trial court only 

depending upon the  most interested witness Kumud Ch. 

Barman, who is the informant of the case, and PW-3 Sabita 

Barman, convicted the accused. It is submitted that considering 

the fact of previous good character of the accused and the fact 

that accused was not convicted earlier in any case, she should 

be dealt with more leniently if conviction is upheld. 
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6  Both sides forwarded their arguments. The 

appellant side argued basing upon the point raised at the 

appeal memo.  

7.  The learned PP, on the other hand, strenuously 

argued that the learned trial court convicted the accused on the 

basis of the materials on record and the appellate court should 

not interfere with the judgment and order passed by the learned 

trial court.  

8.  The informant Kumud Ch. Barman during his 

evidence disclosed that earlier he lodged an ejahar against 

Sarat Barman who is the husband of accused regarding 

misappropriating a cheque of old age pension in the name of 

his (PW-1) grandmother by showing his alive grandmother as 

dead. On 08/07/2014 at about 6:00 AM while he was sleeping 

at the house of his grandmother Daiba Barman, at that moment 

the accused Ajita Barman coming to the house of his 

grandmother intimidated him by saying that he would not be 

allowed to run his shop and that she would see him. She also 

introduced herself as the sister of minister Chadra Mohan 

Patowary. It is also disclosed by him (PW-1) that after 
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threatening him the accused left the house of his grandmother. 

He then lodged the ejahar which is exhibited as Ext.-1. This 

witness was cross examined at length. He denied the 

suggestion about lodging a false case against the accused.  

9.  PW-3, Sabita Barman who is the aunt of the 

informant testified that on the date of occurrence at about 6-

6:30 AM while she was taking bath inside the bathroom, at that 

moment she heard sound of some altercation between the 

accused and the informant. After coming out from the bathroom 

she noticed the altercation which took place between the 

accused and the informant. She noticed that the accused asked 

the informant to withdraw a case and threatened the informant 

not to allow him to run his shop if he fails to withdraw the case. 

This witness also disclosed that the accused also threatened 

the informant by saying that she would take action against him 

and also introduced herself as the sister of minister Chandra 

Mohan Patowary. During the cross examination this witness 

further revealed that the occurrence took place at the courtyard 

of their house and that it was raining at the time of occurrence. 

It is admitted by her (PW-3) that the accused did not utter 
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anything to the mother-in-law. She also revealed that she has 

no knowledge what case was instituted against the husband of 

the accused by the informant Kumud Ch. Barman. But she 

knew that the husband of the accused was detained in jail hajot.  

10.  PW-2, Mrinal Barman disclosed that about 5/6 

months prior to recording his deposition one fine morning the 

accused requested him to show the house of Daiba Barman 

who is the grandmother of informant Kumud Ch. Barman and 

he accordingly showed the house of Daiba Barman to the 

accused.  

11.  PW-4, Rijumani Barman who is the cousin sister 

of informant Kumud Ch. Barman revelaed about the fact that on 

the day of occurrence at about 6-6:30 AM she heard sound of 

some altercation and later on she could know that somebody 

came to their house and threatened her mother and brother. 

12.  PW-5, Jogeswar Barman is a reported witness 

who only heard from passers by about visiting the house of the 

informant by the wife of the accused.  

13.  PW-6, Lalchan Ali Ahmed is the I/O. He disclosed 

that on 10/07/2014 while he was working as ASI at Tihu PS on 
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that day on the basis of an ejahar lodged by Kumud Barman the 

O/C, Tihu PS registered Tihu PS Case No. 49/14 u/s- 447/506 

IPC and he was entrusted with the charge of investigation by 

the OC, Tihu PS. After receiving the charge of investigation, he 

visited the PO and drew sketch map of the PO and recorded 

the statements of the witnesses. On completion of the 

investigation he submitted charge sheet against the accused 

u/s- 447/506 IPC. He exhibited Ext.-2 as the sketch map of the 

PO and Ext.-3 as the said charge sheet.  

14.   I have considered the submission of the 

learned counsel for both the parties. In the instant case except 

the informant and his aunt PW-3 Sabita Barman there is no 

other eye witness. The evidence of the informant PW-1 Kumud 

Barman shows that an ejahar was lodged by him against Sarat 

Barman who is the husband of the accused for misappropriation 

of a cheque of old age pension in the name of the grandmother 

of the informant by showing his alive grandmother as dead. So 

apparently there is enmity between the parties and PW-1, PW-3 

and PW-4 are interested witnesses.  

15.  By a catena of decision the Hon'ble Apex Court 
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and the Hon'ble High Courts have held that conviction can be 

sustained on the basis of testimonies of related and interested 

witnesses but court should be careful while accepting the 

evidence of such witnesses. The Apex court has held that if the 

testimony of the related or interested witnesses are cogent and 

reliable then there is no bar in convicting the accused on the 

basis of such evidence. 

16.  In the case of Sansab Ali Mondal & another –Vs--   

State of Assam, reported in 2009 (3) GLJ 624, the Hon'ble 

Gauhati High Court has held in para No.16 as follows: 

  “It is a settled position of law that the evidence of a 

witness cannot be discarded merely on the ground that he is a 

related witness, if otherwise his testimony is found to be 

credible. As because the witness is a related witness, it does 

not mean that his testimony is to be rejected in totality. The 

Court, however, is to be more careful in the matter of scrutiny of 

the evidence of the related and interested witness and if on 

scrutiny, such witness is found to be trustworthy, the same 

cannot be discarded merely on the ground that the witness is a 

related or interested witness.” 
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17.  A witness does not become infirm merely for being 

related to the victim or prosecution party, but the rule of 

prudence demands as observed by the Apex Court in Raju @ 

Balachandran & Ors. -Vs.- State of Tamilnadu reported in 

(2012) 12 SCC 701 that when the witnesses are related or 

interested and there is also enmity, testimony of such witness is 

required to be scrutinized with care.  

18.  In the instant case the aggrieved Kumud Ch. 

Barman during his evidence revealed about a case lodged by 

him against the husband of the accused for misappropriation of 

a cheque of old age pension of his grandmother by showing his 

grandmother as dead. According to the informant (PW-1), on 

the date of occurrence the accused Ajita who is the wife of 

Sarat Barman came to the house of his grandmother in 

connection with lodging the said case. On that particular day 

informant Kumud was sleeping at the house of his 

grandmother. At about 6:00 AM the accused coming to the 

house of the grandmother of the informant threatened him by 

saying that he would not be allowed to run his shop and that he 

would be seen. The evidence of PW-1 has been fully 
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corroborated by his maternal aunt PW-3 Sabita. She is also the 

eye witness to the occurrence. The incident of threatening the 

informant by the accused by coming to the house of the 

grandmother of the informant has been fully corroborated by the 

PW-3. PW-3, Sabita is the aunt of the informant and she is a 

member of the family of Daiva Barman who is the grandmother 

of the informant. PW-3 being the inmate of the house of Daiba 

Barman and PW-1 Kumud being the grandson of Daiba 

Barman, their presence at Daiba Barman's house on the date of 

occurrence and witnessing the occurrence is very much natural. 

19.  It appears that the evidence of the informant and 

the PW-3 could not be dislodged by the defence side in spite of 

thorough cross examination. No contradiction between the 

testimonies of these witnesses with the earlier statement of 

these witnesses could be established by the defence. The 

defence side though tried to raise doubt regarding the evidence 

of the informant and the eye witness regarding visit of the 

accused to the house of the grandmother of the informant on 

the date of occurrence for the case lodged by the informant as 

the informant has failed to state the number of the case 
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instituted against the accused for misappropriation of cheque of 

old age pension of his grandmother, yet for non mentioning the 

number of the said case, the evidence of the informant cannot 

be discarded. The defence nowhere during the cross 

examination of the informant denied the evidence about lodging 

case against the husband of accused by the informant earlier to 

the present case. 

20.  The accused though denied the fact relating to her 

visit to the house of the grandmother of the informant on the 

date of occurrence, yet independent witness PW-2 Mrinal 

Barman's testimony brings credence to the evidence of the 

informant and PW-3 relating to the visit of the accused to the 

house of the grandmother of the informant on the date of 

occurrence. The evidence of the PW-2 shows that in the 

morning of the relevant day he showed the house of Daiba 

Barman, grandmother of the informant, to the accused. Defence 

side could not elicit anything why this witness will falsely 

depose regarding the above fact. He is found to be a natural 

witness as except saying about showing the house of the 

informant's grandmother to the accused he did not try to depict 
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himself as eye witness. So the evidence of PW-2 supported the 

evidence of PW-1 relating to the visit of the accused to the 

house of the grandmother of the informant on the day of 

occurrence in the morning. Under the above circumstances the 

evidence of the informant and PW-3 relating to the visit of the 

accused to the house of the grandmother of the informant for 

the case lodged against her husband and threatening given to 

the informant by the accused is found to be cogent and reliable. 

21.  The evidence of PW-4, Rijumani and PW-5, 

Jogeswar Barman are hearsay evidence and not admissible. 

22.  The evidence on record shows that the evidence 

of the eye witnesses and the independent witness PW-2 is clear 

and convincing and there is nothing to discard their evidences.   

23.  There is overwhelming evidence on record which 

has established the charge against the accused person. The 

materials on record undoubtedly establishes that it was the 

accused Ajita who on the date of occurrence committed criminal 

trespass by entering in to the house of Daiba Barman, the 

grandmother of the informant, with the intent to commit an 

offence of criminal intimidation upon the informant and to 
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intimidate annoy the grandmother of the informant and that he 

also committed the offence of criminal intimidation.  

24.  The learned trial court has rightly appreciated the 

evidence on record and correctly convicted the accused u/s- 

447/506 IPC. No illegality and irregularity is found in the 

judgment and order of conviction passed by the learned trial 

court. The learned trial court also elaborately discussed why the 

accused is not dealt with section 3 & 4 of the Probation of 

Offences Act. 

25.  However, regarding the sentence I am of the 

opinion that some more leniency could be shown regarding 

imposing the fine by the learned trial court. So, modifying the 

judgment relating to the sentence I direct the accused to pay a 

fine of Rs. 200/- for committing offence u/s- 447 IPC i/d S/I for 3 

days and to pay a fine of Rs. 300/- for committing offence u/s- 

506 IPC i/d S/I for 5 days. The accused is directed to pay the 

fine amount to the learned trial court within a period of 2 months 

from today.  

26.  The appeal is partly allowed with the above 

modification regarding the sentence.  
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27.  Return back the called for case record with a copy 

of the judgment passed by this court. 

  Given under my hand and seal of this Court on 

this the 19th day of April, 2018. 

 

      Sessions Judge 

             Nalbari 

 

Dictated & Corrected by me 

 

Sessions Judge, Nalbari 


